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ADVERTISING GUIDELINES
INTRODUCTION

These guidelines are provided to inform licensees and apprentices, as well as other
advertisers, of the Board's interpretation of the North Carolina Administrative Code
(NCAC) Title 21, Chapter 22, and North Carolina General Statute (G.S.) 93D, as they
relate to advertising. Per G.S. § 93D-13(a) (8) and (9), the Board has authority to initiate
disciplinary action regarding advertising of a character or nature tending to deceive or
mislead the public, as well as advertising declared to be unethical by the Board or
prohibited by the code of ethics established by the Board. Specifically, per 21 NCAC
22J.0103 (1), it is unethical “to use or cause or prompt the use of any advertising
matter, promotional literature, testimonial, guarantee, warranty, label, brand, insignia, or
any other representation however disseminated or published which is misleading,
deceiving, or untruthful.”

This current update (i.e., revisions effective as of 11/01/2005) of the Board's advertising
guidelines does not negate those advertising practices previously considered to be
misleading by the Board; but, rather, reflects the current views of the industry and the
Board (e.g., advertising such wording as “100% digital”). The guidelines set forth in
this document should clarify those advertising practices that are declared to be
unethical by the Board by means of further explanation of previously published
advertising scenarios, as well as the addition of other examples of wording considered
to be misleading by the Board. These guidelines are also consistent with the Federal
Trade Commission Act which requires that advertising must be truthful and non- -
deceptive, advertisers must have evidence to back up their express and implied claims,
and advertisements cannot be unfair.

For the purpose of these guidelines, advertising is defined as any commercial message
or promotional information, whether written, oral, electronic, or otherwise including price
tags and other price information, as well as stationery, name tags, and business cards.
Advertising via the Internet is also required to conform to these guidelines. All
advertisements must be accurate and truthful. Advertising deception of any type is
unlawful. Licensees and apprentices assume full and final responsibility for all
advertising and/or merchandising methods used, regardless of the source (e.g., self-
prepared versus commercially-prepared advertisements). When an advertisement
containing any statement(s) considered by the Board to be misleading is
published/distributed by some individual or entity other than a licensee or apprentice,
the Board views all licensees and apprentices providing products and services at the
advertised location(s) to be benefiting from the misleading advertisement. Likewise,
when a location is not listed in the advertisement, all registered or licensed persons who
are known to the Board to be affiliated with the advertised business are viewed as
benefiting from the misleading advertisement, until proven otherwise. Furthermore, the
Board considers it misleading to list a telephone number or email address in any
advertisement without also listing either the actual name of the advertised business or
the physical street location(s) of such business. '

It is important that all persons regulated by G.S. 93D be aware that this Board, while not
intending to restrain competition or subject licensees and apprentices to overly

restrictive guidelines, is serious about protecting the public from misleading advertising
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practices by enforcing its statute, rules, and guidelines. If anyone has a question
regarding these guidelines or wishes to request that the Board review their proposed
advertisement, such persons should submit to the Board’s office a written statement
containing an example that illustrates the issue being questioned, or an exact copy of
the proposed advertisement should be included with the written request for a Board
review. The Board’s Committee on Investigations shall review the question/request, and
present the request and the Committee’s recommendation(s) to the Board, for its
approval at the Board's next regularly scheduled meeting. It should be noted that, in
order for the matter to come before the Board, such written questions/requests must be
received at the Board's office no less than 10 working days prior to the date of the
Board’s next regularly scheduled meeting.

In addition to being subject to specific sections of G.S. 93D and NCAC Title 21, Chapter
22 concerning advertising, licensees and apprentices should be aware that numerous
North Carolina laws prohibit false, misleading, or deceptive acts or practices in the
conduct of any trade or commerce. In general, an act or practice is deceptive if it has a
tendency or capacity to mislead a substantial number of consumers in a material way.
The term "misleading" has the same meaning. Licensees and apprentices should review
and be familiar with G.S. § 93D-13(a) and NCAC Title 21, Subchapter 22J in addition to
reading the general guidelines set forth in this document.

It should be understood that even though a particular form of advertising may not be
addressed in these guidelines, it shall be interpreted as deceptive if it tends to mislead
the consumer or fails to include information that leaves the consumer with a
misimpression about the product. Likewise, any attempt to enhance the value of a
product or service in an advertisement, so that the actual cost to the consumer still
equals the seller’'s usual price after deducting the advertised price reduction or value of
the added benefits, is considered to be deceptive. Therefore, since any form of
advertisement could potentially be challenged as being deceptive/misleading,
licensees and apprentices should be prepared to provide the Board with
appropriate and adequate substantiation for all advertising claims.

L. Price Comparison Advertising.

Price comparison advertising is any advertising which compares the selling price
of an item with some other reference price. This reference price may be the
former price of the item, the price at which the item is sold elsewhere, the
manufacturer's suggested list or retail price (if one exists), the introductory price,
or any other price. Price comparison advertising is proper only if the reference
price is true and the comparison is legitimate.

A. Types of Reference Prices.
A seller may compare the selling price of a product or service to:

(1)  The price at which the specified item was previously sold ("regular
price," "formerly," "usually," etc.) ONLY IF fifty percent or more of
sales of the item were made by the seller at this price, at some time
within the previous six months. ACCEPTABLE EXAMPLE: "$50 Off
Our Regular Priced (insert brand, model, type, or style name here)
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@)

@)

(4)

©)

Hearing Aids." (If 50% or more have been sold at or above the
"regular price" during the last six months).

The price at which other merchants sell the specified product or
service ("elsewhere," "retail value," etc.) ONLY IF fifty percent or
more sales of the item were made by other merchants in the trading
area (i.e., area in which the seller does business) at this price, at
some time within the last six months. Therefore, a survey of other
prices charged in the trading area must have been completed
before the ad is published/distributed. It must be local, cost
tabulated, dated, and retained for future inspection for a period of at
least three years. Furthermore, any “unsupported superlative”
statement is considered by the Board to be misleading, and all
advertisements referencing such wording as the "cheapest price" or
"best prices" must be documented by a local price survey, meeting
all of the aforementioned conditions, that verifies the other area
merchants’ “regular price.” ACCEPTABLE EXAMPLE: "Free
Hearing Aid Cleaning - Could be up to a $20 value elsewhere." or
“Documented lowest price in this county for (insert brand, model,
type, and/or style name here) hearing aids."

The price recommended by the manufacturer or distributor
("manufacturer's list price," "suggested retail," “MSRP,” etc.) ONLY
IF the seller obtained a copy of the manufacturer's/distributor's
recommended price list before the advertisement is
published/distributed, which must be dated and retained for future
inspection for a period of at least three years. ACCEPTABLE
EXAMPLE: "$50 off suggested retail price on any (insert
manufacturer’s or distributor’'s actual name here) digital hearing aid
purchase." (If the seller has a copy of the manufacturer or
distributor's recommended prices).

The price at which a similar product is sold ONLY IF the relevant
requirements of (1), (2), or (3) are met AND if all material
differences between the two products are fully and conspicuously
disclosed.

If an “introductory price” is advertised for a newly/recently
manufactured product (i.e., within twelve months from the
introduction of the product), or for a product that has not been
previously sold in the trading area as documented by a local survey
made before the advertisement is published/distributed, the actual
dollar amount should always be specified and the seller may only
advertise such a price for six consecutive months. After that period
of time, a “regular price” has been established for the advertised
product. Furthermore, the aforementioned survey must be dated
and retained for future inspection for a period of at least three
years.





































